Proposed Regulations : We propose adding a new section 106.44 covering a recipient’s response 
to sexual harassment. Proposed section 106.44(a) would state that a recipient with actual 
knowledge of sexual harassment in an education program or activity of the recipient against a 
person in the United States must respond in a manner that is not deliberately indifferent. 
Proposed section 106.44(a) would also state that a recipient is deliberately indifferent only if its 
response to sexual harassment is clearly unreasonable in light of the known circumstances. 

We propose definitions for “sexual harassment” and “actual knowledge” in section 
106.44(e). Paragraph (e)(1) defines “sexual harassment” to mean either an employee of the 
recipient conditioning the provision of an aid, benefit, or service of the recipient on an 
individual’s participation in unwelcome sexual conduct; or unwelcome conduct on the basis 
of sex that is so severe, pervasive, and objectively offensive that it effectively denies a 
person equal access to the recipient’s education program or activity; or sexual assault as 
defined in 34 CFR 668.46(a), implementing the Jeanne Clery Disclosure of Campus 
Security Policy and Campus Crime Statistics Act (Clery Act). Paragraph (e)(6) defines 
“actual knowledge” as notice of sexual harassment or allegations of sexual harassment to a 
recipient’s Title IX Coordinator or any official of the recipient who has authority to institute 
corrective measures on behalf of the recipient, or to a teacher in the elementary and 
secondary context with regard to student-on-student harassment. Paragraph (e)(6) also 
states that imputation of knowledge based solely on respondeat superior or constructive 
notice is insufficient to constitute actual knowledge, that the standard is not met when the 
only official of the recipient with actual knowledge is also the respondent, and that the mere 
ability or obligation to report sexual harassment does not qualify an employee, even if that 
employee is an official, as one who has authority to institute corrective measures on behalf 
of the recipient. 
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